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Case # 

Sergeant at Arms of  the United States Senate L Gainer, Secretary of  the  United States Senate Erickson, Majority Leader of  the United States Senate, Mr. Harry Reid, 

Respondents

PETITION OF 8/6/09 PURSUANT TO LOCAL RULE 65.1  FOR ISSUANCE OF A TEMPORARY RESTRAINING ORDER ENJOINING ANY VOTE UPON THE NOMINATION OF JUDGE SONIA SOTOMAYOR FOR THE SUPREME COURT OF THE UNITED STATES (“NOMINATION…SS”)  UNLESS AND UNTIL THE EVIDENCE PRESENTED IN THE ACCOMPANYING “…FIRST SUPERCEDING COMPONENT OF  8/5/09 OF COMPLAINT OF 8/4/09…” WOULD BE ENTERED INTO THE OFFICIAL RECORD OF  THE PROCEEDINGS  CONDUCTED IN THE UNITED STATES SENATE REGARDING THE CONFIRMATION DEBATES AND VOTE ON THE NOMINATION OF SS

Now comes the Petitioner Robert J. More (“RJM”) to move this Court to issue a temporary restraining order (“TRO”) according to the terms and conditions included in the title to this document. 

RJM herein provides notice that the Sergeant at Arms, Secretary  and Majority Leader of  the Senate of  the United States of America all received courtesy copies of  all documents which this Court received on 8/5/09 and that all such parties or at least ________________, _______________, have received copies of documents which have superceded such documents prior to the commencement of  any oral telephonic hearing  and/or any other type of adjudication which would be conducted in regard to issue of  the issuance of a TRO in the matters this petition concerns (“these matters”) on 8/6/09.

Under penalty of perjury pursuant to the provisions of  28 USC 1946, I aver to the veracity of all factual averments in regard to which I possess percipient knowledge contained herein and as to any averments made upon information and believe, that I verily believe such averments to be true.

Robert J. Moreivacy Poli
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Case # 

Sergeant at Arms of  the United States Senate L Gainer, Secretary of  the  United States Senate Erickson, Majority Leader of  the United States Senate, Mr. Harry Reid, 

Respondents

Initial Abbreviated Memorandum of Points and Authorities in Support of  Petition of  8/4 and/or 8/6/09 for the Issuance of a Temporary Restraining Order in the Matter of  More v Gainer, Erickson, Reid Et al
For the reasons,  necessarily summarily enumerated and explicated herein, Plaintiff/Petitioner is convinced that no Court could possibly justifiably refuse to grant the relief sought herein and in the complaint which accompanies this document.
1. There is a substantial likelihood that the moving party will prevail on the merits of this case.
- In seeking equitable relief from a court, it is RJM’s understanding that  the unavailability of  any form of relief alternative  to an equitable remedy ever sought, is a requirement for the granting of such type relief. 

a. Since the Speech and Debate Clause of the Constitution of the U.S immunizes Senators from legal liability for their actions executed as Senators in the course of conducting the business of a Senator, unless such activity would constitute treason, or felony… and such clause also protects them from having their activity conducted in such roles assessed in any other Place than in the Senate, RJM cannot see what remedy from any of  the first three branches of  the government he could possibly possess other than to have this Court issue the TRO and Declaratory Judgment sought in the complaint which accompanies this memorandum.
b. Amongst the several injuries which RJM has incurred from the application of  the rules of  the Senate to the conducting of    the confirmation hearing proceedings of  Sonia Sotomayor (“CCPSS”)  to a position on the SCOTUS are included:

- The diminution of  representation of one’s elected official  representatives  which has occurred  in the CCPSS  because if this Court would not grant the relief herein sought RJM would be denied the measure of consideration guaranteed by the advise and consent of the Senate provisions of  the Appointments Clause of  the Const. U.S. in that RJM’s  representatives and the other Senators in the present U.S. Senate  would be voting on the confirmation of a nominee to the SCOTUS without knowledge of her actual record as a federal appellate judge.
- If this Court concedes that it is bound to conduct it’s activity within the sphere of  activity limited, restricted and otherwise circumscribed by published precedents of  the SCOTUS and the US Court of Appeals for the District of Columbia that have never been overturned nor reversed, then it is RJM’s understanding that this Court would either have to distinguish this case from the holding in Michel v Anderson  (14 F.3, 623) , that voters did not lack the type of injury necessary to possess standing in that case to petition a federal court for the relief sought therein or else concede that RJM’s injury is not substantially any different for the purposes of a determination of standing  than was that of the voters who were found to possess standing in Michel.
-The injuries which RJM will have incurred if the relief sought in the complaint which this document accompanies (“this complaint”) is not granted would also include but not be limited to other types of injuries.

-RJM is a Roman Catholic member of  the Fifth Branch of  the Government and as such is morally obliged to resort to vigilante means for injustice rectification purposes in situations in which non-vigilante measures are proven to be inadequate to remedy a given unjustifiably caused injury. S. Sotomayor has incurred liability to RJM and those entitled to consideration from RJM in dismissing the Appeal in Appeal # 08-1263 without justification. RJM has possessed a claim to recover from Sotomayor the damages caused by her duty breach, notwithstanding any sacred cow of judicial immunity  claim that might be posited against such claim and RJM’s position in such regard will be fully explicated at some future juncture upon any request for an explication thereof. To the extent 

RJM will be subject to  a more difficult burden to remedy such injury unjustifiably caused if Sotomayor were to be added to SCOTUS without the Senators having had access to the evidence of  misconduct and crimes which RJM and Dr. R. Cordero possess, than he would have had were she to remain on the CCA 2, through conventional judicial channels, RJM will have been unjustifiably injured were this Court to refuse to grant the relief sought in the complaint. It is RJM’s understanding that to refuse to concede such point, this Court would have to proceed upon the presumption that a SCOTUS judge does not possess more power and influence than a federal appellate judge, and that the risks involved in the utilization of  vigilante injustice measures to rectify a given injustice  to the moral and physical condition of a given participant therein are not greater than the risks involved in the utilization of conventional judicial proceedings for the purpose of the rectification of a given injustice and that the risks involved to a given vigilante’s estate (eg. the determination in a given situation in which a given vigilante would not survive a given conflict as to whether his conduct would have been morally justified or not) would not also be likewise increased. 

-in Logan v Zimmerman Brush Co. (_U.S._) SCOTUS explained that damages in a civil suit are property and therefore RJM possesses a constitutionally protected property (not to mention the obvious liberty and life)  interest in avoiding incurring the  measure of  burden and correlative risk in having to resort to vigilante measures to rectify a given injustice which would not be present in a conventional judicial proceeding injustice rectification project in which one of the persons liable for the damages unjustifiably caused in a given case would not have subsequent to the causing of  such injury procured a position higher in authority than that in which she would have caused the unjustified injury in the first place.
-RJM also possesses as do all citizens the right to receive information  according to the provisions of  the Freedom of Speech Clause of the Const. of  the U.S. Va. State Bd of Pharmacy v VA Citizens Consumer Council, Inc. (425 U.S. 748).
-SCOTUS has explained that: “The freedom of  speech may not be abridged on the ground that speaker’s listeners could come by message by some other means, such as by seeking him out and asking him what it is, nor is there any such limitation on independent right of a  listener to receive information sought to be communicated”  and that no entity may … “suppress dissemination of concededly truthful information about entirely lawful activity on basis of fear of that information’s effect upon its disseminators and its recipients.”  Id. 425 U.S. 748.
-RJM possesses a constitutionally protected free speech right to procure the information regarding how his elected representatives and the other Senators would have voted had they been voting on an accurate and complete record of  J.S.S.’s actual record as a federal judge, and RJM will have been denied this right if  the TRO sought in this petition is not granted. 

- As in the case of  the Colonists in 1776, persons, now  have a right to know whether continuing to petition a given government  for the redress of grievances, via means not involving the use of force is a futile proposition. -The public is entitled to every man’ s evidence and RJM understands that RJM is obliged to provide the members of the public and to procure himself a record of  how all of  the members of  the U.S. Senate would vote were they informed of  Sotomayor’s activity in regard to the cases of More  v Monex and Cordero  v Delano. Inter alia, this type evidence is indispensably important in enabling individuals subject to having violence perpetrated upon them by a government controlled by any non-beneficient entity as is the case regarding the present u.S. of A. if they would not resort to the use of force to protect the interests in regard to which they would in a given case have to provide an accounting to decide at what point they would have no morally legitimate choice except to resort to the use of force to ensure the adequate protection of such interests.
- RJM lacks the time necessary to herein address the multitude of  concerns which RJM can address if he is provided another 48 hours within which to compose a superceding component of  this document, but RJM would have to respectfully insist that if this Court is not inclined to grant the TRO herein sought that  before denying the TRO herein sought,  that this Court would read through the entirety of what follows, as it constitutes  the reliance RJM’s  basis upon which RJM has relied in seeking the relief herein sought or else, if it would not provide such relief  to provide an explanation for any conjectural denial thereof that could provide a basis upon which RJM could justify not seeking an indictment and criminal conviction in regard to the activity of any judge who would refuse to grant the relief sought in the petition for the TRO and the complaint presently pending in this case. 
The promotion of  S. Sotomayor to the SCOTUS  

CHECKLIST: Threshold for standing – and merits of   claim – burden of  RJM 

Not non-justiciable political question – Michel v Anderson 14 F. 3d 623

Claim of  legislative branch to create its own rules limited – U.S. v Smith 286 U.S. 6, 

Constitutional limitation on appointment power of President 

Congressional Rules

Claim of senate that each House may determine the rules of its Proceedings…is a textual commitment of unreviewable authority was defeated y the existence of this separate provision specifying…
We agree with Nixon that courts possess power to review either legislative or executive action that transgresses identifiable textual limits. “Whether  the action of  the {…Legislative… Branch] exceeds whatever authority has been committed, is itself a delicate exercise in constitutional interpretation, and is a responsibility of this Court as ultimate interpreter of the Constitution. Baker v Carr, 369 U.S. at 211 cited in Nixon _ U.S._0 p. 627, 

The remedial discretion doctrine …cannot be employed to bar a private citizen’s claim over which we have jurisdiction. 

As the construction to be given to the rules affects persons other than members of the Senate, the question presented is of necessity a judicial one. U.S. v Smith, 286 U.S. 6

Challenge to constitutionality of  collection assemblage and assortment of  procedural provisions which have resulted in l

Information which persons wish to receive is evidence of  priorities of their elected representatives garnered from an assessment of  their conduct subsequent to their having been provided notice of  the priorities, p of reference, criteria, agendas and standards according to which SS has conducted her judicial activity, information which cannot be provided unless the evidence of  SS’s actual record of activity is entered into the record 

Substantial interest in assessment of  conduct of  senators predicated 

Intrusion is comparatively minor compared to importance of issue – fitness of  nominee for SCOTUS

Removal of interference with communication

Conduct investigation into all of  the other cases in which SS participated which she concealed in her responses to the questions contained in the Congressional questionnaire, 

 Dec of  Independence - Parliament

Provocation instruction – next person who goes postal

A return to Dred Scott -The scourge of white males who demonstrate even the slightest fear of God and/or make reference to a standard of accountability independent of and transcendent beyond  the rule of terror of the reign of terror 

Roger taney

 The most malevolently predilected nominal Catholic nominee and most malevolently predilected baptized person ….

Individuals too afraid of  getting assassinated to discharge the duties of the office according to a minimally acceptable standard of accountability – Donald Young

Another nail in the coffin of  the Rule of Law 

Unwillingness to dishonor the pledge made… to His Majesty and His Majesty’s most  prized possessions – his most esteemed  subjects 

groveling to keep his name off the assassination list

Private voters had standing to challenge validity of  United States  House of  Representatives voting rule  on grounds that their congressman’s voting power had been diluted. U.S.C.A. Art.III, Par. 1 et. seq.  Michel v Anderson 14 F.3d 623.

In some cases it has been held that Voters raising only a generalized, abstract grievance which, as has been said repeatedly, is not an injury for Article III purposes. See Frothingham v Mellon, 262 U.S 447, 488. …

That an injury is widespread, however, does not mean that it cannot form the basis for a case in federal court so long as each person can be said to have suffered a distinct and concrete harm. See Public Citizen v United States Department of Justice, 491 U.S. 440, 449-50. (“The fact that other citizens or groups of citizens might make the same complaint…does not lessen appellants’ asserted injury…”

That all voters in the states suffer this injury, along with the appellants, does not make it an “abstract” one. 

Amici’s alternative jurisdictional argument is that the case raises a “political question” and is thus nonjusticiable. Such a question is nonjusticiable when there is “a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of  judicially discoverable and manageable standards for resolving it…” Baker v Carr 369 U.S. 186, 217. 

If there is a provision of the constitution separate from whatever provision the legislature would invoke in support of any claim that a separation of powers concern would preclude the Court from intervening in a given matter, (in this case the authority to make its own rules being the provision invoked) the protection of  which would be denied to those entitled to consideration from such provision  were a given court which would have been petitioned to intervene in a given matter, to refuse to  so intervene; in such scenario, it is  the responsibility of  the Courts to engage in the delicate matter of  constitutional interpretation  to adjudicate  the matter of which amongst competing claims regarding  a given measure of  consideration would be in possession of a given unit of consideration. Courts possess power to review …legislative… action which transgresses identifiable textual limits.

Rulemaking grant: “Each House may determine the Rules of its Proceedings…” Article I, Section 5, Clause 2

Therefore, the question presented in this case – is whether or not  it can justifiably and legitimately  be claimed that the authority to …. – can be considered to have been delegated by the Constitution to the Senate to decide

The remedial discretion doctrine cannot be employed to bar a private citizen’s claim over which we have jurisdiction. 

Appellants claim was denied, because it allegedly lacked constitutional significance

NAACP v Burton 

Field v Clark 143 U.S. 649, claim dismissed on basis that judicial review was unnecessary because Congress could protect its own interests by adopting additional legislation. 

Powell v McCormack 395 U.S. 486 – Court ruled that it had authority to review the case Powell 395 U.S. at 547-48

Court saw its decision as necessary to protect the integrity of  the democratic process, by ensuring that people are allowed to select their legislators. See id.

Our system of government requires that the federal courts  on occasion interpret the Constitution in a manner at variance with the construction given the document by another branch. The alleged conflict that such an adjudication may cause cannot justify the court’s avoiding their constitutional responsibility.

Disrespect [for congressional determinations of a bill’s constitutionality] cannot be sufficient to create a political question. …On the contrary, this Court has the duty to review the constitutionality of congressional enactments. Munoz  v Flores 495 U.S. 388, 390-91

U.S. v Ballin – a house of Congress “may not by its rules ignore constitutional restraints or fundamental rights.” 144 U.S. 1,5 

Problem of  concern that … will act in an institutionally self-interested manner.

Unlikelihood that political process will ever address the constitutional issue.

The political process was not going to remedy malaportionment because those who  controlled the political process benefited from it.Louis H. Pollak Judicial Power and the “Politics of the People,” 72 Yale L.J. 81, 88. 

Judicial review was therefore essential to uphold the Constitution and promote democratic rule. 

Central purpose of judicial review is to ensure that the political branches of the government observe the limits contained in the Constitution.  5.U.S. 137, 176

But for…

Availability of remedy presupposes non-existence of injury

Vander Jagt v O’Neill “If Congress should adopt internal procedures which “ignore constitutional restraints or violate fundamental rights,’ it is clear that we must provide remedial action. 699 F.2d 1166, 1170

Buckley v valeo  96 S. Ct. 612, 684

Requirement of advice and consent of senate serves to curb Executive abuses of the appointment power, see 3 Story, supra )(Commentaries on the Constitution of  the U.S. 374-375 and to promote a judicious choice of [persons] for filling the offices of  the union.” The Federalist No. 76, at 386-387. By requiring the joint participation of  the President and the Senate, the Appointments Clause was designed to ensure public accountability for the making of a bad appointment….

Thus, courts should be willing to reach the merits of a challenge to Rule XXII brought by either a noncongressional plaintiff who can show that a particular filibuster imposes a specific harm….

Northeastern Florida Chaper of Associated General Contractors of America v City of Jacksonville – injury was in denial of  ability to be considered for the contracts 508 U.S. 656, 666

No need to demonstrate that plaintiff would have received the ultimate benefit from ….absent the set aside program 

Here injury is in denial of  consideration of   actual record of  S. Sotomayor

Were she to be confirmed, as RJM understands the matter the extent to which she would weild more influence as a SCOTUS judge than as a C.C.A. 2 Judge in regard to this case and others RJM will have to bring if  what is left of  the  country’s non-moral degenerate component of  the population  does not go into open rebellion, is a tangible injury as it directly effects  the prospects of  RJM’s getting the injustice rectified in More v Monex via a court proceeding in the presently prevailing system or having to get it rectified via participation in Fifth Branch of the government vigilante or domestic insurrection measures. 

The position of  RJM is vastly different than that of the great majority of the members of the population of  the u.S. of A. as RJM is a Representative of  the Fifth Branch of the Government – the Unorganized Militia who as such, recognizes and acknowledges  the duty to resort to vigilante measures to rectify injustices, remedy injuries unjustifiably caused and eliminate morally unacceptable conditions..

Causation requirement is satisfied if the P establishes that the injury was “the consequence of the D’s actions” or that exercise of the court’s remedial powers would redress the injury. Simon v Eastern Kentucky Welfare Rights Organization 426 U.S. 26, 1-42, 45.

Interest injured by D’s action is within zone of  interests protected by the Appointments Clause of Constitution – Reigle v Federal Open Market Committee 656 F.2d 873, 879hh

Zone of interests protected by appointment clause of constitutionk

Personal stake in the outcome

No suit  ever has extended protection of  speech and debate clause it to prevent suits against the government of the Senate as a whole. 5 U.s.C. 702 specifically permits suits against the U.S. for injunctive relief.

Name Sergeant at Arms, Secretary of Senate 

U.S. v Carolene Products Co. 304 U.S. 144 – Constitution is overwhelmingly concerned with procedural fairness within a representative democracy and role of courts is to protect our democracy from “systematic malfunctioning”.
Research of  7/31 and 8/1/09 

CRS report for Congress

Constitutionality of a Senate Filibuster of  Judicial Nomination updated june 14, 2005, 

Jay R. Shampansky 

See videos for 7/31/09 – then sheet from Kent and then 

Edmond v U.S. 520 U.S. 651, 659, see Myers 272 U.S. at 110-11, 119-20

Fisk and chemerinsky    26 /Cardozo L. Rev 331, 335 (arguing that filibusters are a check on executive power) 

By her fraud, she has interfered with right of people to have the Senate (Art II vests confirmation powers in senate

Recess appointments – Const of U.s. analysis and interpretation 

FN 50

FN 

Denial of  the right to an informed vote –of the right of the people to keep their elected officials from getting away with the claim of invincible ignorance of  the true qualifications and character of a given candidate

To what extent can it be claimed that anyone possesses a right to commit fraud or to benefit from the commission thereof?

Restriction of  … specified in constitution

FN 70 A separate provision of  the constitution which could be defeated by allowing the senate 

Fouth Branch of  government – grand jury

Fifth Branch of government – unorganized militia

2. The moving party will suffer irreparable injury if the temporary restraining order is not granted.
· Unless RJM would be capable of  procuring a court ruling which would require another confirmation vote after any vote that would be conducted if the relief sought in this petition is not now granted, according to the terms and conditions postulated in the Declaratory Judgment RJM seeks in his complaint of 8/4/09 and/or 8/5/09, RJM would suffer an injury that would be irreparable as such term has been defined by the SCOTUS.

3. The threatened injury to the moving party outweighs the threatened harm the proposed injunction

may cause the opposing party.

· to enjoin a Senate vote on the Sotomayor nomination unless and until the information which Robert J. More and Dr. Richard Cordero possess in regard to JSS’s representations to the SJC in the answers she provided to the questionnaire issued to her, and the evidence of her activity in the cases which she did not include in her answers to the questions contained in such questionnaire would require no more consideration than the reading into the Senate record the claims which RJM and Dr. Cordero have readily available and could not consume more than 30 minutes time, if even that.
· After however many millions of dollars have been spent in the confirmation process to this juncture, providing 30 minutes to get such information as is referenced herein into the Senate record is a pittance. The provision of  such relief would provide evidence that could be used to demonstrate that  resorting to vigilantism in a particular case and/or the participation in a full scale domestic insurrection at this juncture in American History could not be morally justified. The denial of  such relief would provide evidence that could be used to demonstrate that continued abstention from the use of such means has not been and/or is not morally justified.

4. The injunction, if issued, would not be adverse to the public interest.

Proportionately to the good which would come from the granting of the TRO, there is absolutely no injury to the public interest which RJM can fathom emanating therefrom, as a short delay in a vote would have no lasting negative effect on such interest, whereas a denial of  the TRO and/or later the Declaratory Judgment could serve as the straw that breaks the camel’s back and forces non-moral degenerates in the u.S. of A. to go into open insurrection or as in the long train of abuses and usurpations enumerated in the Declaration of Independence forced the American British Colonists into open insurrection, would serve as another contributing factor leaving  us no choice except to resort to such alternative (cf Chambers v Baltimore and Ohio Railroad (_U.S._)(re the use of force in a civilized society when there are no other alternatives) (Justice Scalia addressing the Gregorian University in Rome, IT in 1996 (“…lead another revolution.”)
5. Lastly Robert J. More would explain the endeavors he has undertaken in order to procure relief without having to petition this Court upon a request therefore, as RJM is convinced that based upon RJM’s understanding of controlling precedents in regard to the duty to which RJM has been subject to use a legislative remedy or any other remedy, that RJM has endeavored to do far more in this regard than he would have have to have done in order to petition this Court for the relief herein sought in good faith. 

For all of the reasons set forth herein, RJM herein respectfully move this Hon. Court to now grant the TRO sought in the accompanying petition therefore without delay.

Respectfully submitted,

Robert J. More

312 545-1890

anselm45@gmail.com
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Case # 

Sergeant at Arms of  the United States Senate L Gainer, Secretary of  the  United States Senate Erickson, Majority Leader of  the United States Senate, Mr. Harry Reid, 

Respondents

 ORDER TO SHOW CAUSE AND     TEMPORARY RESTRAINING ORDER

After considering the moving papers filed in this action, the Court finds

(1) that this is a proper case for issuance of an order to show cause,

and (2) that, unless the Court issues a temporary restraining order,

plaintiff, Robert J. More, will suffer irreparable injury before the matter

can be heard on formal notice.

IT IS ORDERED that:
1. The United States Senate is herein enjoined from voting to confirm Sonia Sotomayor to the Supreme Court of  the United States of America until further notice from this Court would be issued. 
1.a  Defendant, __[name]__, appear before this Court at the above date and

time to show cause why a preliminary injunction should not be issued

enjoining __[him/her/it]__ from engaging in or performing __[specify acts

sought to be enjoined]__.

2.  Pending the hearing on the order to show cause, defendant,

__[his/her/its]__ agents, officers, employees, and representatives, and all

persons acting in concert or participating with them, be enjoined from

engaging in or performing the following: __[Track acts listed above in

language clear enough to be enforceable via contempt proceedings]__.

3.  A copy of the complaint, declaration(s), and memorandum of points and

authorities, together with a copy of this order to show cause and temporary

restraining order, be served on defendant no later than __[date set by

court; at least two days before hearing]__.

 [5.]  __[State any additional orders]__.

Date: _ _ _ _ _ _        _____________________

                                Judge
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